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Art. V. — Outlines of Universal History, from the Creation 
of the World to the Present Time. Translated from the 
German of Dr. George Weber, Professor and Director of 
the High School of Heidelberg, by Dr. M. Behr, Professor 
of German Literature in Winchester College. London : 
Whittaker & Co. 1851. 8 vo. pp. 483. 

The translation of this work has been received with much 
favor in England, and with good reason. It is an attempt, 
which, in the main, is a very successful one, to give the out- 
lines of universal history in a form more available for the pur- 
poses of education than that in which they have usually been 
presented. Instead of laboring to compress the largest amount 
of material into the smallest possible space, thus forming a 
sapless abridgment, or mere bead-roll of names, dates, and 
events, about as interesting for continuous perusal as a dic- 
tionary, and as likely to be remembered, the writer has avoid- 
ed entering into any detail, and, bringing forward only the 
capital facts, has thereby gained room for considering them 
in their causes and consequences, and exhibiting them so as 
to excite the imagination, and leave a deep imprint upon the 
memory. His success consists in applying the rules of histo- 
rical perspective to the annals of the world and of all time, as 
they are usually applied only to the history of a single coun- 
try or a single age. In an outline, much more than in a 
finished picture, every thing depends upon the distribution of 
light and shade, — upon the artist's skill in selecting and giv- 
ing prominence to the points of real interest and importance. 
If the canvas be crowded, though it be small in size, the eye 
wanders over it in as great perplexity as one feels in the at- 
tempt to take in all the parts of Michael Angelo's immense 
and populous fresco of the Last Judgment. A page must no 
more be burdened with details than a volume. A compend 
of history must be a true compend, and not merely a complete 
history viewed through the wrong end of a telescope ; for, by 
losing sight of the proportion and relative importance of events, 
the record is just as much falsified as if a material part were 
omitted altogether. An able judge has declared, that the 
highest excellence of Gibbon, as a historian, consists in " the 
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manner in which he masses his materials, and arranges his 
facts in successive groups, not according to chronological 
order, but to their moral and political connection ; the dis- 
tinctness with which he marks his periods of gradually in- 
creasing decay ; and the skill with which, though advancing 
on separate parallels of history, he shows the common ten- 
dency of the slower or more rapid religious or civil innova- 
tions." 

We are not here bringing great things to illustrate those 
which are ludicrously small. Considering the vast range of 
his subject, Gibbon's immortal work, notwithstanding its 
voluminousness, is a mere abridgment of history. It com- 
prises the substance of many histories ; it is a compendium 
of the annals of many countries and many centuries. He 
who would make, a good text-book of history, for the use of 
schools, must imbibe the spirit of Gibbon's method, though 
he may not equal the brilliancy of his execution. His inge- 
nuity will be taxed all the more severely, if it be his object to 
make an outline of universal history within the compass of a 
single volume. This is what Dr. Weber has attempted ; and 
without saying, by any means, that he has accomplished all 
that can be desired, it is safe to affirm that he has shown a 
just conception of the plan of such a work, and has proceeded 
to execute it in the right direction. Accordingly, his book is 
far more readable than most abridgments. Nothing could be 
more comprehensive ; the writer begins with the creation of 
the world, and ends only with the Hungarian catastrophe at 
Vilagos, and the downfall of the cause of United Germany. 
He gives at least an intelligible outline of all recorded events 
of great importance between these two epochs. His style, 
far from being affectedly concise, is flowing and sometimes 
animated ; and the narrative is interspersed with as large a 
proportion of disquisition and philosophical remark, as is usual 
in histories of a far more limited scope. At the same time, 
the book is not tinctured with any of the peculiarities of man- 
ner or doctrine, which have given rise to a well-founded dis- 
trust of any work of German origin that admits of original 
speculation. The writer is neither a pedant, a dreamer, nor 
a sceptic; in respect to simplicity of manner, soberness of 
11* 
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thought, and sound common sense, he might qasily pass for 
an Englishman. He believes in an overruling Providence, 
and holds that the best and truest philosophy of history is 
that which discerns, in all the great currents of this world's 
affairs, frequent and unmistakable traces of the moral govern- 
ment of God. 

As an instance of the felicitous delineation of the charac- 
teristic features of a particular epoch, the sketch being a very 
comprehensive one, and yet clear and definite, never lapsing 
into vague remark or shadowy speculation, we would men- 
tion, with especial praise, the general view of society and lite- 
rature in the Middle Ages. The passage is too long for quo- 
tation ; but, as a companion picture, though on a smaller 
scale, we borrow a part of the able sketch of the condition of 
France during the age of Louis XIV. 

" It was during the last three decades of the seventeenth century 
that France stood at the culminating point of her power abroad and 
of her prosperity at home, so that the flattering chronicles of those 
days described the age of Louis XIV. as the golden age of France. 
Trade and industry received a prodigious development by the care of 
Colbert ; the woollen and silk manufactories, the stocking and cloth 
weaving, which flourished in the southern towns, brought prosperity ; 
the maritime force increased, colonies were planted, and the produc- 
tions of France were carried by trading companies to all quarters of 
the globe. 

" The court of France displayed a magnificence that had never be- 
fore been witnessed. The palace of Versailles, and the gardens, which 
were adorned with statues, fountains, and alleys of trees, were a model 
of taste for all Europe ; fetes of all kinds, jovial parties, ballets, fire- 
works, the opera and the theatre, in the service of which the first in- 
tellects in France employed their talents, followed upon each other in 
attractive succession ; poets, artists, men of learning, all were eager to 
do honor to a prince who rewarded with a liberal hand every kind of 
talent that conduced either to his amusement or to his glory. Sump- 
tuous buildings, as the Hospital of the Invalids, costly libraries, magnifi- 
cent productions of the press, vast establishments for the natural 
sciences, academies, and similar institutions, exalted the glory and re- 
nown of the great Louis. The refined air of society, the polished tone, 
the easy manners of the nobility and courtiers, subdued Europe more 
permanently and extensively than the weapons of the army. T1k 
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French fashions, language, and literature bore sway, from this time, in 
all circles of the higher classes. The consequences of the establish- 
ment of the French Academy by Richelieu were a development of the 
language, style, and literary composition, that was extremely favorable 
to the diffusion of the literature. The language, so particularly adapt- 
ed for social intercourse, for conversation and for epistolary writing, 
remained from henceforth the language of diplomacy, of courts, and 
of the higher classes ; and although the literary productions are wanting 
in strength, elevation, and nature, the polish of the form, and the ease 
and felicity of the style, gave French taste the supremacy in Europe, 
and strengthened the French people in the agreeable delusion that 
they were the most civilized of nations. In the time of Louis, drama- 
tic poetry reached its highest excellence in Peter Corneille (1684), 
whose " Cid" is regarded as the foundation and commencement of 
classical stage poetry; in J. Racine (1699), who, in his Iphigenia and 
Phaedra, ventured to emulate Euripides ; and in the talented writer of 
comedies, Moliere (1673), whose Tartuffe, L'Avare, Le Misanthrope, 
&c, evince a profound knowledge of human nature in its aberrations. 
Boileau (Despreaux) (1711), a dexterous versifier, was admired as 
the French Horace, on account of his odes and satires ; Lafontaine's 
(1694) fables and stories are still familiar in all families, as school and 
children's books ; and the adventures of Temachus by Bishop Fene- 
lon (1715) are translated into all European languages, and have an 
immense circulation. At the same time, the eloquence of the pulpit 
was cultivated by Bossuet (1704) and other spiritual orators; the 
philosophy of scepticism, by the Huguenot, Bayle ; and the literature 
of polemics by the religious party of the Jansenists, in its contests 
against the Jesuits and their dangerous morality. In this latter class, 
the Provincial Letters of Pascal occupy the first rank. 

" But however flatterers may sing the praises of the age of Louis 
XIV., one spot of shame remains ineradicable — the persecution of the 
Huguenots. The French king believed that the unity of the Church 
was inseparable from a perfect monarchy. For this reason, he op- 
pressed the Jansenists, a Catholic party, which first contended against 
the Jesuits, and afterwards against the head of the Church himself; 
and he compelled the Calvinists, by the most severe persecutions, 
either to fly, or to return into the bosom of the Catholic Church. Col- 
bert, who esteemed the Huguenots as active and industrious citizens, 
prevented, for some time, these violent measures ; but the suggestions 
of the royal confessor, La Chaise, the zeal for conversion of the affect- 
edly pious Madame Maintenon, who had been first a tutoress of the 
court, and afterwards Louis's trusted wife, and the cruelty of Louvois, 



128 weber's universal history: [Jan. 

the minister of war, at length triumphed over the advice of Colbert. 
A long succession of oppressive proceedings against the Huguenots 
prepared the way for the great stroke. The number of their churches 
was restricted, and their worship confined to a few of the principal 
towns. Louis's paro xysms of repentance and devotion were always the 
sources of fresh oppressions to the Calvinistic heretics, by whose con- 
version he thought to expiate his own crimes. They were gradually 
excluded from office and dignities ; converts were favored ; in this 
way, the ambitious were enticed, the poor were won by money which 
flowed from the king's conversion chest, and from the liberal gifts of 
the pious illustrious ; a wide field was open to the zeal for proselytism 
by the enactment that the conversion of children under age was valid. 
Families were divided, children were torn from their parents and 
brought up as Catholics. Court and clergy, the heartless and elo- 
quent bishop Bossuet at their head, set all means in motion to esta- 
blish the ecclesiastical unity of France. When alj other means of con- 
version failed, came the dragonades. At the command of Louvois, the 
cavalry took possession of the southern provinces, and established their 
quarters in the dwellings of the Huguenots. The prosperity of the 
industrious citizens, whose substance was devoured by the dragoons, 
soon disappeared." pp. 294-296. 

It is a satisfaction to know that an American edition of so 
good a school book, carefully revised, and with considerable 
additions relating to the history of this country, is already in 
press, and will shortly be published in Boston. 

Dr. Weber's method, in this work, and the success with 
which he has reduced it to practice, will go far to resolve a 
doubt which many have reasonably entertained, whether the 
study of history can profitably be made a branch of University 
or College discipline. An outline of the subject, indeed, com- 
prising at least as much as is usually taught in seminaries of 
a lower rank, in academies and high schools, is an essential 
knowledge for every person who aspires to be even tolerably 
well educated. As we remarked on a former occasion, the 
value of such an outline consists, not chiefly, but solely, in the 
explanation it affords of the allusions, citations, and references 
with which all literature abounds. It is no more an introduc- 
tion to the study of history than to the study of literature ; 
for it is just as essential to enable the pupil to read Shaks- 
peare and Milton, Bacon and Burke, understandingly, as to 
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open for him the pages of the professed historians of a parti- 
cular country or epoch. But the question is, whether, beyond 
this superficial initiation in the subject, history can be system- 
atically taught in our Colleges, as a part of the vigorous and 
comprehensive discipline of mind which is there the chief ob- 
ject of attention. Sir William Hamilton, whose authority as 
a philosophical thinker would be very high on a point of this 
sort, even if he had not been for many years Professor of His- 
tory in the University of Edinburgh, decides this question 
in the negative, and offers several weighty reasons for his 
opinion. 

He argues, that any knowledge which can only be derived 
from books, and can be obtained from them by mere perusal, 
without any strenuous exercise of thought, is peculiarly inap- 
propriate for academical discipline. History, as commonly 
understood, is but a collection of results, which students and 
teachers alike must take only on report. These results are 
mere facts, to be passively believed ; they satisfy our curiosity 
at no expense of thought, and hardly even cultivate the 
memory. He subsequently limits this remark, in great part, 
to modern history, especially when it is read in the vernacu- 
lar tongue, and when the study of it is not made to consist 
in the active examination and pondering of authorities. 
Mere historical reading, he contends, does not necessarily call 
forth, exercise, and develop the higher powers of the intellect. 
It supplies, in part, the furniture, or equipment, of the scholar, 
but does not constitute his gymnastics. It furnishes know- 
ledge which is admitted to be of great importance in itself; 
and a competent amount of it may be required as a qualifi- 
cation for a degree in the Arts, the books also being desig- 
nated from which this minimum of knowledge is to be obtained. 
Farther than this, he deems the subject an inappropriate and 
impracticable one for professorial instruction. 

This is a plausible view of the matter, and its correctness, 
to some extent, may be admitted. At any rate, it is a just 
censure upon the manner in which the study of history, in 
the higher seminaries of learning, has usually been conducted. 
But beyond that elementary knowledge, to which we have 
adverted, as being little more than a preparation for the study 
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of history properly so called, we cannot admit that the study 
is properly pursued by a mere perusal of books, and a passive 
reception of the facts or truths which they contain. Even if 
the object were only to obtain the knowledge in the form in 
which it is most likely to be remembered, and to be service- 
able for future use, we hold that it would be very injudicious 
to limit one's efforts to mere historical reading. It is true, that 
one might thus pass over the most ground in the least time ; 
but he would not thus learn the most, and of what he learned 
little would remain strongly imprinted on the memory. If a 
mere knowledge of events is made the secondary object of 
study, instead of the primary one, — if this be left to be ac- 
quired, as it may be, incidentally, while the mind is busy in 
active inquiry and reflection, looking to a solution of one or 
more of the countless problems which history suggests, then 
not only will the knowledge itself be most likely to remain a 
possession forever, but the exercise through which it was 
obtained may take rank among the most healthful and 
invigorating pursuits of intellect. Mere reading is not study, 
it is true ; but an inert mind may read a book on metaphysi- 
cal or natural science just as passively as a volume of history. 
Perhaps a little more effort may be needed, in the former 
case, to understand what one reads ; but the labor which is 
necessary for a mere comprehension of the writer's meaning 
cannot be very severe or very profitable. It is only when 
one grasps the problem independently, and tries conclusions, 
as it were, with the author, that the toil becomes real and 
its consequences beneficial. Now, the problems which his- 
tory suggests, as we have just intimated, are countless ; and 
many of them are as intricate and perplexing as those which 
tax the judgment and the sagacity of the metaphysician. 
Some of them may be solved by reflection only ; but most 
require an independent course of historical investigation. It 
is the business of the judicious teacher to point them out, 
and to indicate the path or general direction of historical 
inquiry, by which one must proceed to a solution of them. 
His function, in this respect, is precisely like that of the teacher 
of metaphysical philosophy, general grammar, or the art of 
reasoning, — all of which studies Sir William Hamilton ad- 
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mits into the academical curriculum. He also excepts from 
his censure the particular exercise — the active examination 
and pondering of authorities — to which the writer of history 
necessarily submits. "Why should not the student so investi- 
gate the subject, as if he were to write upon it ? It may be 
objected, indeed, that he would not advance far, if he pro- 
ceeded with this degree of caution. Certainly he would not ; 
but this objection is the very opposite of the one we have 
been considering, for it implies that the study requires too 
much, rather than too little, labor. As history is now written, 
and in fact, as it is generally understood, it includes a greater 
number of mooted questions and disputed facts, than any 
other science. What is universally admitted in one age, is 
often universally called into doubt in another. Before Nie- 
buhr's time, the early history of Rome was generally received 
as fact ; now, it is rejected as legendary and fabulous. In 
this case, also, the record was closed and sealed up, no fur- 
ther evidence being attainable ; Niebuhr's discoveries were 
chiefly made by reasoning upon facts already known. But 
with respect to modern history, new facts are disclosed, and 
new testimony is continually coming to light. While the 
data are thus fluctuating, the conclusions also are subject to 
change. 

We have spoken of the countless problems which history 
suggests. It might more properly be said, that most of these 
enter both into the foundation and the framework of history, 
so that a full consideration and professed solution of them is 
indispensable for the completeness of the theme. The chroni- 
cler is content to give a plain record of the occurrence ; the 
historian aspires to do more, — to show why it happened, and 
how far its consequences extend. Because the questions thus 
introduced are so various and intricate, and admit of so great 
a variety of answers, almost every elaborate history that has 
been written is deeply tinged with the peculiarities of the 
writer's opinions in politics, philosophy, and religion. He 
must be a dull reader, indeed, who does not quickly discern 
that Grote is a Radical, and Mitford a Tory, and Gibbon an 
infidel. Even in so compact an abridgment of universal his- 
tory as Dr. Weber presents, the view is not limited, as we 
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have endeavored to show, to a barren record of actual occur- 
rences, but extends to a comprehensive survey of their causes 
and character, in which the leading traits of the writer's own 
mind and the general cast of his opinions very distinctly 
appear. Indeed, it is in the observance of this method that 
the excellence of his work consists. It is not a mere chrono- 
logical table of visible events. 

In view of the great number of secondary causes and modi- 
fying influences by which the course of events is governed, it 
may be said that the field of history, even where it has been 
most cultivated, is still far from being exhausted. What 
theme, for instance, has been more frequently or more ably 
handled than the progress of the English monarchy, and 
the growth of English constitutional freedom? Yet how 
much space is allotted, in the common books upon the his- 
tory of England, to the consideration of that great system of 
jurisprudence, which, more than any other institution, reflects 
the leading traits of English character, and, more than any 
other cause, has affected the course of political events, and 
determined the fortunes of the English people ? We mean 
the English Common Law. Out of the legal profession, 
indeed, it may be doubted if many readers of English history 
know what this great system is, how it originated, or how it 
is distinguished from the aggregate of the ordinary enact- 
ments of the legislature. So, also, in regard to the Church, 
as it existed before the Reformation — though all are familiar 
with the record of its frequent contests with the Crown, and 
with the history and character of many.of its individual mem- 
bers, comparatively few have studied it in its most important 
historical aspect, — considered simply as an external institu- 
tion, or distinct power in the state, which had its peculiar 
sources of strength and weakness, and which exerted at all 
times a mighty influence on the general direction of affairs, 
and on the progress of the constitution. 

With a view to illustrate, in some measure, the variety and 
magnitude of the collateral inquiries into which one is neces- 
sarily led by the study of history when pursued in a proper 
method, we propose to consider, at some length, the nature 
and development of these two institutions on English ground. 
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We may begin by disclaiming all the professional knowledge 
of either subject which the professed lawyer or professed 
theologian is supposed to possess. We proceed only on the 
basis of that general acquaintance with the broad and con- 
spicuous features of either system, which every student of his- 
tory, and every educated citizen of the republic, ought to 
acquire. In regard to the law particularly, our object is only 
" to discover the fountains of justice, without pursuing the 
streams through the endless variety of their course." We have 
only to consider the origin and the theory of the system ; its 
details, as well as the mode of carrying it into practice, may 
be left to those who have consumed the midnight oil upon 
the study of it for many years. 

Yet the subject, even thus limited, is of immediate practi- 
cal interest and importance. An inhabitant either of England 
or of this country cannot be supposed to be willingly ignorant 
respecting the origin and character of the English Common 
Law, — that great unwritten code, much of which has come 
down to us from an antiquity of at least eight hundred years, — 
which is peculiar to the English race as the English language 
itself, being, like that language, a compound of Anglo-Saxon, 
Norman, and later English elements, — which is our birthright 
and the most valuable portion of the inheritance which we 
have received from our English ancestors, — and which meets 
us at every turn in the management of our daily concerns, 
ascertaining and securing our rights, settling our controver- 
sies, fixing our obligations, and regulating our conduct from 
the cradle to the grave. It is around us like the air which we 
breathe, and almost as essential as that is to the continuance 
of our well-being. 

The first question which arises respecting it, is, why the 
system needs to be so vast and intricate, requiring so much 
labor for its complete mastery, when the moral law, the high- 
est rule of human conduct, may be all comprised in a few 
plain maxims, so patent to the conscience of every one, that 
the bare enumeration of them suffices for their approval? 
The answer may be found in a single phrase, — the vast vari- 
ety and complexity of human concerns. A single illustration 
of this point will be enough. The recorded decisions of the 

vol. lxxvi. — no. 158. 12 
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English and American courts, made upon the principles of 
the Common Law, are now contained in many hundred 
volumes of Reports ; and the number of cases recorded in 
them must be counted by tens of thousands. Yet of the 
cases that daily arise in our courts, probably not one in a 
hundred is found to be covered by an exact case in point 
recorded in the books, so that the rule for its decision can be 
found without difficulty. For, observe, that each case is gene- 
rally complex, involving many questions both of law and of 
fact ; the latter to be settled by known rules of evidence, the 
testimony itself being taken with all the precautions which 
experience has shown to be necessary for the discovery of the 
truth; the former to be adjudged on principles previously 
known and established as maxims of law and justice. Either 
all this must be done, or the decision of each case must 
be left to the discretion of the judge, — that is, must be 
made by the varying judgment, passion, sympathies, and 
biases of one weak, fallible man, — no one decision thus 
given affording any rule or precedent whereby future suitors 
or litigants could form even a guess about the principles upon 
which their new case would be determined. An old Latin 
proverb says, " Wretched, indeed, is that slavery which exists 
where the rules of justice are vague and uncertain." Instead 
of complaining, therefore, about the extent and intricacy of 
the law, we ought rather to complain of the extent and intri- 
cacy of human affairs ; for the two must be coextensive. 

We may accept, then, in its full extent, the remark of Sir 
James Mackintosh: — 

" The first principles of jurisprudence are simple maxims of reason, 
of which the observance is immediately discovered by experience to 
be essential to the security of men's rights, and which pervade the 
laws of all countries. An account of the gradual application of these 
original principles, first to the more simple, and afterwards to more 
complicated cases, forms both the history and the theory of law. Such 
an historical account of the progress of men, in reducing justice to an 
applicable and practical system, will enable us to trace the chain, 
which, though with many dark and hidden windings, links together the 
security of life and property with the most minute and apparently 
frivolous formalities of legal proceeding. We shall perceive that no 
human foresight is sufficient to establish such a system at once, and 
that, if it were so established, the occurrence of unforeseen cases 
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would shortly altogether change it ; that there is but one way of form- 
ing a civil code, either consistent with common sense, or that has ever 
been practised in any country, — namely, that of gradually building 
up the law in proportion as the facts arise which it is to regulate. 
We thus learn to appreciate the merit of the common objections 
against the subtility and complexity of the laws ; for we at once per- 
ceive, that laws ought to be neither more simple nor more complex 
than the state of society which they are to govern. Laws more com- 
plex than are necessary would only create embarrassment ; laws more 
simple than the affairs which they regulate would occasion a defeat of 
justice. There is no more noble spectacle than that displayed in the 
progress of jurisprudence ; where we may contemplate the cautious 
and unwearied exertions of many wise men, through a long course of 
ages, withdrawing every case, as it arises, from the dangerous power 
of discretion, and subjecting it to inflexible rules, — extending the 
dominion of justice and reason, and gradually contracting, within the 
narrowest possible limits, the domain of brutal force and of arbitrary 
will." 

The whole may be summed up in one of the weighty sen- 
tences of Edmund Burke: — " The science of jurisprudence, 
with all its defects, redundancies, and errors, is the collected 
reason of ages combining the principles of original justice 
with the infinite variety of human concerns." 

There are really but two original and complete systems of 
law, which have obtained among civilized nations in modern 
times; namely, the Civil Law and the Common Law, the 
former of which prevails in Continental Europe, while the 
latter, being exclusively of English origin, is limited to 
England and to the countries that have been peopled by 
Englishmen. Both these systems originated in the manner 
just described ; they were gradually built up and developed, 
in the course of many centuries, from very rude and simple 
beginnings, as fast as the occasions arose which needed to be 
regulated by them. The collected wisdom, not of one gene- 
ration only, nor of one age only, but of many, was needed to 
bring them to their present finish and completeness. 

The Civil or Roman Law is the great intellectual bequest 
which the civilized world has received from the Roman em- 
pire ; for it has affected the lives and fortunes of men to a 
greater extent than all the other works of this ancient mis- 
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tress of the world. It was founded, first, upon the enact- 
ments of the ancient Roman kings, next upon the twelve 
tables of the Decemvirs, then upon the laws passed by the 
senate or the people, the edicts of the praetors, the opinions 
of learned lawyers, and the decrees of the emperors, — all 
forming so vast a bulk, that an ancient author computed 
them to be many camels' loads. Some of these materials 
are at least as old as the year 450 before Christ ; while the 
system may be held to have culminated under Justinian, in 
the year 550 of our era. The civil law, then, occupied at 
least a thousand years in the process of its formation. Its 
bulk and intricacy causing great inconvenience, the Emperor 
Justinian employed Tribonian, and some other eminent law- 
yers, to make a digest of it, which was completed in four 
separate treatises, which are usually called the body of the 
Civil law. So many voluminous commentaries have been 
written upon it in modern times, that its present bulk proba- 
bly exceeds what it was before Justinian's abridgment was 
made. It forms, as we have said, the basis of the jurispru- 
dence of Continental Europe, even the Code Napoleon, the 
present law of France, being, in great measure, derived from 
it. It is in force, also, in Spanish America, in Lower Ca- 
nada, and even in one of the States of our own Union, 
Louisiana, where it is the foundation of the existing system 
of law. In the breadth of its diffusion, then, as well as in 
its antiquity, it is superior to its great rival, the English 
Common Law ; but the latter greatly excels it in the numerous 
safeguards which it affords for civil liberty, and in the more 
free and generous spirit by which it is pervaded. The one 
is the product of despotism, — civilized and enlightened, it 
is true, but still harsh and forbidding ; the other has grown 
up side by side with the liberties of England and America, of 
which it is still the surest protection and the brightest orna- 
ment. 

So far as the Common Law can be traced to any source 
besides immemorial usage, three causes have chiefly contri- 
buted to determine its general character ; the laws and institu- 
tions of the Anglo-Saxons, the principles of the feudal system, 
and the charters that were successively granted by the An- 
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glo-Norman kings to their subjects, among which Magna 
Charta is only the chief. There are no complete records 
of the legislation of the kingdom earlier than the time of 
Henry III., when the first regular parliament met ; accord- 
ingly, it became a conjecture, or a fiction, of the lawyers, 
that many ancient maxims of the law, which could be traced 
to no certain origin, were derived from the unrecorded sta- 
tutes of those early times. This supposition gave them a 
certain authority, and was so far useful ; but it is more pro- 
bable that they were first applied only as principles of natural 
justice, in the tribunals of a semi-barbarous people, who, as 
yet, had no fixed jurisprudence. Their continuous appli- 
cation, among a people so tenacious of ancient customs, 
sufficed to render them binding in later times. There are 
collections of laws still extant, which bear the names of 
some Anglo-Saxon and the earlier Anglo-Norman kings ; 
but some of these are of doubtful genuineness, and all of 
them have been regarded as interesting the antiquarian and 
the historian, rather than as authorities in a court of justice. 
In the earliest feudal times, there were three distinct classes 
of legal tribunals in the kingdom : the old county courts, of 
Anglo-Saxon origin, in which, of course, Anglo-Saxon max- 
ims and usages prevailed ; the baronial courts, in which each 
feudal lord administered justice to his own vassals, or rather 
practised every species of extortion and injustice upon them, 
i under color of the rights and privileges given to him by the 
feudal law ; and, lastly, the king's courts, in which the appli- 
cation of the royal will and the feudal law was somewhat 
checked and modified by the public concessions that had 
been made to the people, — as by the promise to observe 
the laws of Edward the Confessor, and at a later period, by 
the charters. The theory of the distribution of cases among 
these tribunals was, that the courts-baron administered justice 
among the vassals of a particular barony, the county court 
among the vassals of different baronies, and the king's court 
among his own immediate vassals, or tenants in chief, includ- 
ing the knights and the barons themselves. Gradually, how- 
ever, the more popular county courts, the ancient safeguards 
of Saxon freedom, encroached upon the jurisdiction of the 
12* 
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courts-baron, many a vassal, by some subtlety of law, finding 
a protection in them from the local tyranny of his lord. Then 
the royal tribunals began to extend their dominion ; and as 
they seemed less liable to partiality or intimidation than the 
provincial courts, suitors became willing to submit to their 
expensiveness and the inconvenience arising from their remote- 
ness. It was obviously the king's interest to give such equity 
and steadiness to the decisions as to encourage this disposi- 
tion. Nothing could better serve to establish the king's 
authority against the barons, and also to increase his revenue, 
as fines were paid for leave to plead in the king's court. But 
because comparatively few could have recourse to so distant 
a tribunal, and because the people were attached to their an- 
cient right of trial before the neighboring freeholders, Henry II. 
established itinerant justices of his own court, to decide civil 
and criminal causes within each county, — a measure after- 
wards confirmed by the Great Charter. Thus ancient is 
the custom which still prevails among us, of the same judges 
going the circuit throughout the state, thereby giving assur- 
ance that one uniform system of law shall be administered, 
while each cause is still tried near the home of the parties, 
and by a jury selected from their neighbors. To this excel- 
lent institution we owe the uniformity of the Common Law, 
and the blending into one of the three elements which have 
been mentioned, each one of which formerly predominated 
in but one of the three classes of tribunals. To this it is 
owing, that the law has not been split, as that of France 
formerly was, into a multitude of local customs ; and that 
the poorest and most remote inhabitant knows that his right 
is weighed by the same incorrupt and acute understanding 
which is trusted with decisions of the highest importance. 

Another circumstance had great effect upon the character 
of the Common Law in its earlier stages. The clergy of that 
period were almost the only lawyers, or regular practitioners 
in the courts ; they alone had the requisite learning for this 
end, and their acquaintance with the refinements of theology 
and metaphysics was no bad introduction to a knowledge of 
the subtleties of the law. The class against whom the pro- 
tection of the law was most frequently claimed, was the 
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feudal nobility, composed of ignorant and rapacious men, 
haughty in demeanor and violent in conduct, who seldom ac- 
knowledged any right but that of the strong hand. To bridle 
their power and control their injustice, a circuitous course was 
necessary ; they could not be directly overpowered, but they 
might be involved in a mesh of legal subtilties. As usual, 
the gown proved itself more than a match for the sword. The 
Church, it must be remembered, was always a democratic in- 
stitution ; that is, it was open to all orders and classes of men, 
and the highest offices in it might be attained by those of the 
lowest parentage. The sympathies of the clergy, then, were 
generally with the common people against their feudal op- 
pressors. The priests and monks, moreover, were often of 
Anglo-Saxon extraction, and therefore the more willing, in 
their practice at the courts of law, to avail themselves of the 
free spirit of Saxon institutions to withstand the tyranny of 
the Norman aristocracy. Against their cunning fence of legal 
precedents and subtile distinctions, the brute force of the iron 
barons spent itself in vain attacks, and was hurt by the recoil 
of its own weapons. The nobles were mere men of the 
sword, haughtily regarding the habits of study and research, 
necessary to acquire a knowledge of the laws, as unbecoming 
their rank. The more complicated the legal net became 
which was woven around them, the more dependent they be- 
came on the shrewd men of the gown ; physically stronger 
than the spider, they still became the spider's prey, when 
caught in the meshes of his cunningly devised net. The rules 
of legal decision among a rude people are always very simple ; 
not serving much to guide, far less to control, the feelings of 
natural equity. Such were those that prevailed among the 
Anglo-Saxons ; requiring no subtler intellect or deeper learn- 
ing than the earl or sheriff, at the head of his county court, 
might be expected to possess. But a great change took place 
in about a century after the Conquest. The capacity of de- 
ciding legal controversies was now only to be found in men 
who had devoted themselves to that peculiar study ; and a 
race of such men arose, whose eagerness, and even enthusi- 
asm, in the profession of law, were stimulated by the self- 
complacency of intellectual dexterity in thridding its intricate 
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and thorny mazes. The Normans were noted, in their own 
country, for a shrewd and litigious temper, which may have 
given a character to the English courts of justice in early 
times. " Something, too," says Mr. Hallam, " of that exces- 
sive subtlety, and that preference of technical to rational prin- 
ciples, which runs through the English system, may be imput- 
ed to the scholastic philosophy which was in vogue during 
the same period, and was marked by the same features." 

There were solid reasons, then, for the attachment which 
the English people and their descendants have always mani- 
fested for the system of the Common Law. It was not only 
hallowed to them by the recollections of Anglo-Saxon liberty 
and national independence, from which many of its principles 
were derived, and with the spirit of which nearly all its parts 
were imbued. It had also mitigated for them the rigors of the 
feudal system, and had been their only safeguard against the 
tyranny of the nobles. The clergy, their spiritual fathers, 
had expounded to them its provisions, and found security for 
their property and their rights by making a study of its mazes. 
Their veneration for it greatly increased, when the charters 
that had been successively extorted from their kings infused 
into it a still larger measure of the spirit of popular freedom. 
Then it became a bulwark, not only against aristocratic vio- 
lence, but against royal misrule. In its vast storehouse of 
precedents and maxims, the earlier combatants for liberty 
found many a weapon and buckler ready to be wielded in 
their cause. Indeed, we cannot but be astonished at the bold 
and generous manner in which the earliest legal writers of 
authority interpreted its precepts for the retrenchment of the 
royal prerogative and the security of the subject. The oldest 
but one of these is Bracton, who flourished as a judge in the 
latter part of the reign of Henry III. " The king," he says, 
" must not be subject to any man, but to God and the law ; 
for the law makes him king. Let the king, therefore, give to 
the law what the law gives to him, — dominion and power ; 
for there is no king where will, and not law, bears rule." 
" The king," he says, in another place, " being the minister of 
God, can do nothing on earth but what he can do by law. 
Not only are God and law his superiors, but also his court of 
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earls and barons; for the former (comites) are so styled as 
associates of the king, and whoever has an associate has a 
master ; so that, if the king were without a bridle, — that is, 
the law, — they ought to put a bridle upon him." 

It cannot be said that the legal system of England was in 
any degree complete till the end of Henry III.'s reign, when 
the unwritten usages of the Common Law, as well as the 
forms and precedents of the courts, were digested into the 
great work of Bracton. It thus acquired shape and unity ; 
and its completion in this form certainly conduced to the secu- 
rity of public freedom. For, however high the royal preroga- 
tive might be strained, it was incorporated with the law, and 
treated with the same distinguishing and argumentative 
subtlety as every other part. Whatever things, therefore, it 
was asserted that the king might do, it was a necessary impli- 
cation that there were other things which he might not do ; 
else it were vain to specify the former. The sweeping max- 
ims of absolute power, which servile judges and churchmen 
taught the Tudor and Stuart princes, seem to have made no 
progress under the Plantagenets, and never became portions 
of the Common Law. 

Thus far we have considered only the germs of the Com- 
mon Law, — few and simple as were the occasions of men in 
those rude ages when they originated. We have looked only 
at a handful of acorns, which have since sprung up into a 
vast forest of oaks, under the shadow and protection of whose 
branches dwell two of the largest and most enlightened na- 
tions of the earth. The question remains, — In what manner, 
and by what principles, these few and rather incongruous ele- 
ments of jurisprudence, (Anglo-Saxon, feudal, and statutory, 
or granted by charter, in their origin,) after being fused into 
one system, as in the treatises of Glanville and Bracton, have 
subsequently been developed into that grand and almost im- 
measurable repository of precedents and principles, now called 
the Common Law, to which we go with confidence in order 
to find a maxim or rule which, directly or indirectly, governs 
every possible case that can arise in the multifarious, infinitely 
varied, concerns of men ? For this is the distinction between 
law in general, or a system or code of law, and a specific law 
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or statute ; — that the former must supply a rule for every 
emergency that can happen, while the latter is intended only 
to govern a particular case, or class of cases. If it were not 
so, if the former were not, at all stages of its growth, sufficient 
for all demands that could be made upon it ; if it did not sup- 
ply a rule for every case that could happen ; then, in regard 
to such cases thus unprovided for, there would be an absolute 
deficiency of justice. The courts could not act upon them, 
and must acknowledge their own incapacity; that is, they 
must cease to subserve the purposes for which they were in- 
stituted. The interests of society will not allow this ; the 
interests of society require, that the law should, at every pe- 
riod of its existence, be coextensive with all the occasions or 
necessities, to provide for which the law was instituted. If it 
does decline jurisdiction of any point, it is not because that 
point has been overlooked, or because the law upon that point 
is acknowledged to be defective ; but because it is in itself a 
principle or rule of the law, to avoid cognizance of such 
cases. 

The perfection of the law, then, — that is, its sufficiency for 
all demands that can be made upon it, — is one of its own 
fundamental maxims. Strange as the assertion may appear, 
therefore, the law does not, and cannot, grow by positive legis- 
lation, or by direct enactments of the legislature ; its princi- 
ple of growth, its law of development, must be innate, — in- 
trinsic, — a part of itself. Statutes may alter the law, but 
cannot add to it ; for, before the statutes were passed, the law 
did in some manner provide for such cases, — did make some 
disposition of them. Again, therefore, the law is anterior to 
all legislation ; its own immemorial antiquity is another of its 
own fundamental maxims. Hence the assertion in the books, 
that the Common Law is made up of customs so ancient that 
the memory of man runneth not to the contrary. Thus are 
we led to invest the law with those sublime attributes, which, 
in the mouths of its votaries, have caused it to be denominated 
" the perfection of human reason," the sources of which are 
so ancient, or lie so far back, that its origin is as undiscover- 
able as that of the Nile. The language is strictly applicable 
to it which Hooker first used in speaking of the moral law, or 
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the principles of natural justice : — " Its seat is the bosom of 
God, and its voice is the harmony of the world." 

Call these high pretensions legal fictions, if you will. In 
one sense they are fictions ; in another, they are necessary 
suppositions, inwoven with every system or code, which, like 
the Roman or the Common Law, claims to fulfil its office, or 
to be commensurate with all the occasions of men, and with 
all the demands of justice. In drawing out the reasons of 
this assertion, we shall come to know what is that internal 
principle of development, or law of growth, through which 
the law has attained its present vast extension. 

It is a principle of natural justice, then, as well as a princi- 
ple of law, that every case which arises shall be decided by a 
rule previously fixed and established, and not from considera- 
tions connected with that case alone, or by a maxim first 
growing out of that case and ending with it. Otherwise — 
if it were decided from a view limited to its own merits — 
the decision would rest oft the discretion, or passion, or fallible 
opinion, of the judge, who in that case would be a despot, 
possibly an oppressor. If, then, among the previously esta- 
blished and well known maxims and precedents, none can be 
found which directly governs the case, one must be sought by 
reasoning from analogy, — by ascertaining what principles are 
involved in some previous decision, which principles, being 
necessarily more general than the decision which they dictated, 
or in which they are involved, will cover so much more ground, 
that the new case will be found to be assumed under them, 
and it then becomes manifest how it must be decided. 

Two checks are applied, to prevent this extension of the 
law through reasoning by analogy from becoming loose and 
arbitrary. The first check is, that the mode of reasoning, or 
kind of analogy, which is thus employed, is itself regulated 
and determined by fixed principles of law, which bind down 
or eliminate individual discretion and peculiarities of judg- 
ment. "While thus seeking, amid previous decisions, for 
some underlying maxim or implied rule of law, which will 
decide the particular case, the judge must not reason like a 
mathematician, who will be satisfied with nothing short of 
demonstrative evidence ; nor like a man of physical science, 
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who accepts every hypothesis as good which will account 
for the phenomena, though there be no direct evidence 
in its favor, provided there is no direct evidence against it ; 
nor like a metaphysician, who too often splits hairs for the 
purpose of confuting his antagonist, without any purpose of 
arriving at the truth. But he must reason like a lawyer, — 
that is, after the manner recognized and well known in the 
courts, and which has been already applied in many cases 
for the purpose of establishing justice. Obviously, here is 
a very great check to the undue extension of what is some- 
times reproachfully called "judge-made" law. 

The second check is, that the decision, when arrived at, 
of this particular case, immediately becomes a binding prece- 
dent for all future cases ; that is, the principles of law which 
underlie it, or are implied in it, must be such that they can 
safely be established as component parts of the law for the 
use of future ages. This check resembles the artifice of 
reasoning, often adopted by the mathematician, which is 
called a reductio ad absurdum. The rule which has thus 
been obtained for this particular case, must also be applica- 
ble, without injurious consequences, to all other cases which 
may arise hereafter ; otherwise, it is no part of the law. 
Thus the discretion of the judge is limited, so to speak, 
both before and after; it must be founded on the former 
proceedings of the courts, — that is, the principle must not 
be wrought out by abstract reasoning from the general prin- 
ciples of morals, but it must be developed from some previous 
decision, and shown to be necessarily involved or implied in 
that decision ; and it must have reference to the future pro- 
ceedings of the courts, — that is, it must be a safe precedent, 
which can be extended and applied hereafter, without work- 
ing wrong or injustice, or contradicting previously established 
principles. 

Here, then, we have that internal principle of development, 
or law of growth, of which we were in search ; it consists in 
the recognized authority of all decisions as binding precedents 
for the government of future cases. The law is extended or 
developed, then, just as fast as it is used or applied. Each ap- 
plication of it is, not merely a decision of the particular case in 
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hand, but an addition to the whole fabric, — the establish- 
ment of a new landmark for the guidance of future proceed- 
ings. The law is necessarily progressive ; it does not double 
upon its own track, like a hunted hare, but each step taken 
is a step in advance. It does not necessarily go back, each 
time, to the oldest decisions and the longest established rules ; 
but it finds in the latest precedent the most authoritative 
exposition of the law, — always supposing, however, that 
this latest decision has been made according to the esta- 
blished rules of judicial exposition ; as otherwise, it is not 
merely bad law, but is no law at all, and may be overruled. 
This development or extension of jurisprudence, then, is in 
nowise arbitrary, or dependent on the discretion of the judge. 
It is a law of growth as fixed and regular as that which 
causes an acorn to be invariably developed into an oak, and 
not into a beech, a pine, or any other species of tree. In one 
sense, then, the whole body of the Common Law is con- 
tained in the few legal maxims and precedents which were 
in existence in the time of Henry III. ; for it is all involved 
in them, and has been gradually developed out of them. In 
another sense, these particular maxims and precedents are 
now obsolete ; for their sense has been so far limited and 
ascertained through the process of legal interpretation to 
which they have been subjected for six centuries, that they 
have ceased to afford directly new rules of guidance. The 
latest growth of the tree is an addition made from its small- 
est and youngest branches. To change the figure, we no 
longer draw water from the original spring far up among the 
mountains, but we follow down the rivulet till it becomes a 
great stream, pursue it in its meanderings among the habita- 
tions of men, to whose necessities it has successively minis- 
tered, and draw from it where the volume of waters is greatest. 
If the law be not, then, according to its own proud boast,, 
the perfection of human reason, it is at least continually 
approximating such perfection. Each new application of it, 
each fresh decision, enlarges its scope, adds new precision to 
its rules, contracts the field of doubt, applies fresh limitations 
to the discretion of the judge, and renders the whole body of 
the law more capable of fulfilling its high office, — the ad- 
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ministration of justice between man and man. If it were 
less voluminous, less difficult of acquisition, it would be 
abstractly less perfect, — less capable of affording an esta- 
blished and precise rule for the government of every case 
which can arise in human affairs. And even this difficulty 
of acquisition has been exaggerated ; for the greater part of 
the law is contained in comparatively few leading principles 
and leading decisions, most of them squaring very nearly 
and obviously with our natural conceptions of abstract equity 
and right ; and the deductions or inferences from these few 
capital maxims and cases being so plain and abundant, that 
a mind of ordinary vigor and acuteness can develop and 
apply them for itself. Therefore, to adopt Macaulay's beau- 
tiful illustration, first applied to a different subject, the law 
is like the fairy Paribanou's magic tent, which might be 
folded up so small that it would all lie in the palm of the 
hand, or might be extended so far as to cover an immense 
army. 

So, also, whatever may be said of the subtle and artificial 
character of portions of the law, and of the hardship created 
in individual cases by the rigorous application of its rules, 
still the general effect of its administration corresponds so 
perfectly to the consciences and the expectations of ail disin- 
terested persons, that the people acquiesce in the decisions 
of the courts with amazing unanimity and quietness. There 
is nothing more striking, considering the eagerness for inno- 
vation which characterizes our country and our age, than 
this general submissiveness of the community to the action 
of the courts in the exposition of the law. Their continued 
and salutary influence is alike conspicuous, whether employed 
in the arbitration of private disputes, in regulating the descent 
and transfer of property, in preserving the peace of society by 
detecting fraud and punishing crime, or in allaying popular 
fever and tumult on the great questions of political right and 
constitutional law. 

One reason why the law is thus universally respected and 
obeyed, is to be found in its antiquity and its excellence. 
We couple these two causes together, because the excellence 
of the law is a consequence of its antiquity. For the reasons 
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already given, a long lapse of years, even of centuries, is re- 
quired to bring any system or code of law to completeness ; 
to make its provisions coextensive with the wants of civilized 
society, and with the infinite complexity of human affairs ; to 
try every link in it, and prove it to be sound ; to detect all 
the inconsistencies, defects, and wrongs in it, and remove 
them by the constant amendatory action of the legislature; 
and above all, to surround and hallow it with the moral power 
and interest which always attach to an ancient institution. 
We have seen that the two great systems of public law, the 
Civil and the Common, which now divide the civilized world 
between them, were respectively nearly a thousand years in 
attaining their present ripeness and perfection. During this 
long period, they were constantly improving by use, each of 
the countless applications of them tending to give them larger 
scope and nicer precision, and to narrow the territory of the 
discretion of judges and the arbitrary power of the govern- 
ment. And not only so, but they have been constantly sub- 
jected, during these many centuries, to the amendments of 
the legislature ; so that, as fast as experience brought any ob- 
noxious peculiarities to light, or as the increasing knowledge, 
freedom, and civilization of later times suggested improve- 
ments in them, the power has been ever at hand, and prompt 
to remove those faults and to make those amendments. With 
reference to our own system of the Common Law, this power 
has been exercised successively by the English and the Ame- 
rican legislatures, — both jealous, in the highest degree, of 
arbitrary power, both animated, even to enthusiasm, with the 
spirit of popular freedom. Accordingly, if there is any one 
excellence which the Common Law can more rightfully claim 
than another, it may be found in the wisdom and abundance 
of its provisions for guarding individual liberty and right. Its 
character was early determined in this respect by the sweep- 
ing provisions of the Great Charter, by the institution of the 
trial by jury, by the writ of Habeas Corpus, and by all the 
wise precautions that an accused person may not suffer wrong, 
most of which have been formally reenacted in our National 
and State Constitutions, as if the ear was pleased by the fre- 
quent mention of them, though they have been in force for 
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ages. But important as these principles, thus formally con- 
firmed, are, they are at least equalled in value by other max- 
ims of the law, which are still portions of the unwritten code, 
that have been silently developed by the action of the courts, 
without the aid of the legislature. Among these may be 
mentioned the maxims so often appealed to, in criminal trials, 
by the counsel for the defence, that every man must be pre- 
sumed innocent until he is proved to be guilty, — which 
throws the whole burden of proof upon the accuser ; that the 
defendant is not bound to answer any questions that may be 
put to him, and that no presumption against him is to be 
drawn from his silence ; and that, when a reasonable doubt 
remains of his guilt, he cannot be convicted. Under such 
rules, it is far more likely that the guilty will escape than that 
the innocent will be condemned ; and it should be so. 

In the general character of the great legal system, then, 
which obtains both in England and this country, we find ad- 
ditional proof of the assertion, that liberty does not exist as 
the antithesis of law, but rather in consequence of it, and 
under its safeguard. And so it has ever been esteemed during 
the long contest for popular rights, which began with the Nor- 
man Conquest, and ended only with the establishment of 
American Independence. 

The leading features of this great system of jurisprudence 
have been so long ingrained with the habits and opinions of 
the people, that it may be said to constitute a part of the 
national character ; and while it continues to be administered 
in our courts, we have the firmest security that earth can af- 
ford against the degeneracy of our institutions. Before our 
polity can be seriously injured by the opposite evils of a harsh 
and oppressive government, or of popular licentiousness, the 
people must have forgotten the history, and have become un- 
mindful of the principles, of the Common Law. 

Leaving here the subject of jurisprudence, we come next 
to speak of an institution, which was itself for many centuries 
an important element of the English Constitution, and still 
exercises a wide influence on the character and well-being of 
the English people ; we mean the Christian Church. To us 
Americans, indeed, the interest of this portion of the subject 
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is only historical ; for the Church, in the sense in which we 
are now to speak of it, does not exist among us ; it is one 
of the elements of the Constitution which our ancestors pre- 
ferred to leave behind them when they came to this country. 
Branches both of the Romish and English Churches, it is 
true, are established in the United States ; but here they are 
only private voluntary associations — just like literary or 
scientific societies — not recognized by the state, and forming 
no proper part either of the political or social organization 
under which we live. But in England, it was and is far 
otherwise ; and we cannot comprehend the process of develop- 
ment through which our own institutions have passed, till 
we have given some attention to the nature and history of 
the Church. 

Observe, then, that we are not now to speak of Christianity 
itself, or of any religious belief whatever, which is wholly an 
internal thing, lying between each individual man and his 
Maker. We now refer to the Church only as an external 
institution, without reference to the doctrines professed by 
it, — a great organized society, partly interwoven with the 
state, and still independent of it, — having a government 
of its own, a succession of ranks of its own, its own revenues, 
its own means of independent action, and wielding an influ- 
ence of unparalleled magnitude and importance, such as it 
is difficult in modern times even to conceive of. The un- 
speakable value of religion as a doctrine and a faith, and the 
fact that it has now become a strictly individual and per- 
sonal thing, is apt to hide from us the great good which 
it has accomplished as an institution. "We need to be 
reminded of the fact, that the Church, the external Church, 
was one of the great agencies of modern civilization, on 
many great features of which its paramount influence is 
inscribed in characters that cannot be mistaken. It was 
the ship in which were preserved and brought down to mo- 
dern times, over the dark and stormy sea of the Middle Ages, 
not only the books and the learning, but every thing that was 
valuable in the civilization of the old world. Nay, more; 
we may well adopt the conclusion of Guizot, an eminently 
religious writer and a Protestant, that, speaking humanly, 

13* 
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or limiting our view to strictly natural causes, without the 
Church, Christianity itself would have perished in the great 
convulsion which overthrew the Roman Empire. Had 
Christianity been only a belief, a sentiment, an individual 
conviction, it would have fallen in Europe under the incur- 
sion of the Northern Barbarians, as it afterwards did fall 
throughout Asia and the north of Africa, on an occasion of 
a perfectly similar character, — the irruption of the Maho- 
metan barbarians. There were then none of the means 
through which moral influences now exercise a great sway, 
independent of institutions ; — none of the means by which 
a pure truth, a pure idea, acquires great authority over the 
minds of men, governs their actions, and determines events. 
A society strongly organized and vigorously governed was 
needed to struggle through such a disaster as the incursion 
of the northern tribes — to come out victorious from such a 
storm. At the beginning of the fifth century, therefore, it 
was the Church which saved Christianity; it was the Church, 
with its institutions, its magistrates, its peculiar power, which 
defended itself vigorously against the internal dissolution 
of the Roman Empire, against barbarism, and which con- 
quered the Barbarians, and became itself the means and the 
principle of civilization, and the connecting link between the 
ancient and the modern world. 

But apart from these general services to the cause of civili- 
zation throughout Europe, we have now to look at the power 
of the Church in England, and especially to the influence 
which it exercised in the formation of the English constitu- 
tion. At the time of the Conquest, then, the Church owned 
one third of all the landed property of England ; and by the 
exaction of tithes, it appropriated a tenth part of the income 
of the remainder. A century or two afterwards, Mr. Hallam 
estimates that nearly one half of the land had fallen into its 
grasp ; and to prevent all the real property of the kingdom 
from being absorbed by it, a special law, the statute of mort- 
main, or the dead hand, was passed, — to prevent individuals 
from devising their estates to any self-perpetuating corpora- 
tion, whose skeleton fingers, having once clutched the pro- 
perty, never afterwards relaxed their grip. As the Church 
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estates, like all others, were held in fee, or on the feudal 
tenure, when the call was made, the warlike prelates mus- 
tered their military vassals, and often buckled on armor 
over their own priestly robes, and led their troops to the field. 
The Bishops and Abbots of the larger monasteries took their 
seats in the House of Lords, where they even outnumbered 
the temporal Peers, so that they had a controlling voice over 
the whole legislation of the kingdom. When we consider 
further, that the clergy for many centuries monopolized 
learning, that they alone taught in the Universities and 
practised in the courts, since they alone had knowledge 
enough to draw up legal instruments and to thrid the mazes 
of the law, we can see that the power of the Church must 
have been immense, even if there had been no peculiar ele- 
ments of its organization and mode of action which enabled 
it to wield an influence that no lay power could ever match. 
But there were such elements, and they were so potent in 
their operation, that we can hardly see how it was, in the 
great contest between the State and the Church, that the 
latter did not come off victorious, and resolve the Constitution 
of England into a perfect theocracy. The doors of the 
Church were opened wide to all who aspired to share its 
labors and its honors, whether baron or peasant ; but when 
they had once closed behind the neophyte, he had no retreat, 
and the personal ties which bound him to the outer world 
were forever severed. Henceforward, he had no property 
distinct from the Church ; he had no family, no home except 
his ecclesiastical position, and he acknowledged no authority 
but that of his ecclesiastical superior. He could not go back, 
but he might go on to an eminence beyond that of a king ; 
however poor and ignoble at the outset, the way was open 
for him to an abbacy, a bishopric, even to the papal chair, 
which has been filled by more than one who was peasant- 
born. Thus the Church applied the most effectual stimulus 
to the zeal and activity of its members. It was a democratic 
institution, — the only democratic institution of the age ; 
it opened the only path by which low-born talent and merit 
might hope to mount to the highest honors, and to sway the 
councils of nations. All who were conscious of great ability, 
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and who had lofty aspirations, except the few whose noble 
birth opened to them the gates of ambition, flocked into the 
Church. This institution, then, monopolized all talent that 
was not essentially military. It furnished the real diploma- 
tists and statesmen of the kingdom ; for though great noble- 
men ostensibly held these high offices, each one of them had 
an astute priest at his elbow, who was his prompter, his 
secretary, and in fact his master. Hence the common belief, 
that there is something in the education for the Romish 
priesthood, which tends to make cunning, dextrous, and able 
men ; the truth rather is, that the peculiar attractions and 
facilities offered by the Church draw into it nearly all of 
these qualities which exist in the community at large. 

But a still greater source of the power of the Church, was 
the nature of its office, or the peculiar hold which it had upon 
the world without. Observe, then, that the Church at this 
early period was one, and that it was universal; it had no 
rival churches, no sects, no heretics to contend with ; and not 
one member of the community could avoid its interference, or 
shake off the ties with which it bound him. It was as easy, in- 
deed, to be irreligious then as now, perhaps easier ; one might 
be wicked and profligate, — a tyrant, a robber, or a scoffer. 
But for all that, the Church did not relax its hold upon him. 
His relations to it were just as necessary as those which 
bound him to society, — as his need of the companionship of 
his fellow beings ; he could avoid them only as he could avoid 
mankind, — by going out from among men, and becoming a 
solitary in the wilderness, or in pagan lands. Otherwise, the 
Church held him fast at the three great epochs of his life ; — 
at his baptism, his marriage, and on his death-bed. Then, 
also, whatever good impulses stirred within him, whatever 
compunctions, whatever spiritual hopes or fears, whatever as- 
pirations, — in any and every case, he must have recourse to 
the Church. This alone filled the whole horizon of spiritual 
truth and goodness. There was but one form of infidelity 
possible. There might be no religion, no truth, no righteous- 
ness, no immortality ; but if there were one or all of these 
things, the Church had the absolute and exclusive guardian- 
ship of them. This last proposition was the only one which 
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men then never thought of doubting ; its possible falsity had 
never occurred to them. The only kind of repentance and 
amendment, the sole hope of escaping everlasting damnation," 
was reconciliation to the Church. That included every thing. 
In the universal belief, the Church literally held the keys of 
heaven and hell ; if we may so speak reverently, it brought 
down the judgment-seat of God, established it on earth, and 
called on all men to approach and hear their sentence. And 
this, its most awful pretension, was the only one which men 
never thought of denying. No one doubted that the solemn 
declaration of the Saviour was addressed solely unto the 
Church : " I will give unto thee the keys of the kingdom of 
heaven ; and whatsoever thou shalt bind on earth, shall be 
bound in heaven ; and whatsoever thou shalt loose on earth, 
shall be loosed in heaven." 

We see at once, then, one of the elements, one of the inva- 
luable elements, which the Church imparted to modern civil- 
ization. Apart from all its external grandeur, apart from its 
immense resources of physical power, the Church did exert, 
both for good and evil, a vast moral influence. Thus it kept 
alive the belief in the reality of such an influence. Amid the 
deluge of physical strength, of mere brute force, which then 
pressed upon society with a mountain's weight, the Church 
kept alive the belief in a purely spiritual force, which rested 
only on moral sentiments and convictions. We cannot over- 
estimate the importance of the service thus rendered. If the 
Christian Church had not existed, the world would have been 
given up to the dominion of brute material force. It alone 
exercised a moral power. It did more ; it kept up, it spread 
abroad, the idea of a rule, of a law superior to all human 
laws ; it professed this truth, which is essential to the safety 
of the human race, that there is, above all human regulations, 
a law which is called, at different times, and according to the 
varying opinions of men, either the law of reason, or of divine 
right, or the law of God, but which, always and everywhere, 
is the same law under different names. 

The Church unconsciously rendered another great service 
to the cause of truth and progress. For selfish ends, for the 
sake of establishing its own independence, and promoting its 
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own aggrandizement, it proclaimed and enforced the entire 
separation of the spiritual power from the temporal power. 
It utterly renounced and anathematized the modern idea of 
the union of Church and State. The Church must be inde- 
pendent, exclusively spiritual in its functions, and not to be 
profaned by any interference whatever on the part of the laity. 
Now, this separation, as Guizot has happily remarked, is the 
origin, the beginning, of liberty of conscience ; it rests upon no 
other principle than that which serves as a foundation to the 
broadest and most complete liberty of conscience. It is 
founded upon this belief, that physical force has no dominion 
and no power over the action of mind, over convictions and 
truths. This separation follows from the distinction esta- 
blished between the world of thought and the world of action. 
Thus it is, that this principle of liberty of conscience, for 
which Europe has so long contended, has so much suffered, 
and which prevailed only so late, and generally against the 
wish of the clergy, was yet introduced, under the name of the 
separation of the spiritual from the temporal power, into the 
very cradle of European civilization ; and it was the Christian 
Church, which, by a necessity of its situation, in order to de- 
fend itself against barbarism, introduced and maintained it 
there. 

But we have not yet completed our view of the means by 
which the Church, in the Middle Ages, amassed and defended 
its temporal power and influence. It had two contrivances 
for this end, — one a peculiarity of doctrine, and the other of 
discipline, — which worked so effectually that it seemed as 
if no human agency could withstand them. We refer to the 
doctrine of purgatory, and to the practice of auricular confes- 
sion. By the one, it practically extended its influence beyond 
the grave, and played upon the strongest and holiest senti- 
ments of the human heart, — attachment to the memory of 
our departed friends, and affectionate solicitude for their eter- 
nal welfare, — making them subservient to its own ends. By 
the other, it established an inquisition into the most secret 
motives and purposes of its faithful members' breasts, and 
assumed a guidance of them which rendered the penitent a 
very slave of his spiritual director's will. Not content with 
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the custody of the gates of Paradise, and of the dismal portals 
of the infernal regions, the Church created a third resting- 
place for departed spirits, — a sort of half-way house to 
hell, — from the mitigated torments of which unhappy souls 
might be rescued by purchased masses for the dead. Inferior 
contrivances for the same end were the consecration of ceme- 
teries, and the religious inviolability of sanctuaries, often ex- 
tended beyond the walls of the church edifice, whence the 
vilest traitor could not be dragged to justice. 

Such means, operating upon the minds of semibarbarians, 
naturally caused a torrent of opulence to pour in upon the 
Church. It was not often endowed by law, and the English 
legislature often manifested great jealousy of its enormous 
and increasing wealth. But the voluntary munificence of 
kings and their subjects, often stimulated by a fever of remorse 
after the commission of great crimes, and still more frequently 
by the terrors of approaching death, amply supplied the place 
of endowments from the state. The wealthy sinner was 
taught that no atonement was so acceptable to Heaven as 
liberal gifts to its earthly delegate ; and to die without allot- 
ting a portion of one's wealth to pious uses was accounted 
almost like suicide, or a refusal of the last sacraments. If the 
hierarchy had other ends to carry than those which depended 
solely on the possession of wealth, if it had the stubbornness 
of individuals or of princes to vanquish, and could not wait 
for the terrors of a death-bed to enforce its threats, it had 
means contrived to give the refractory a foretaste, as it were, 
of the punishment that awaited them beyond the grave. In- 
dividuals were excommunicated ; provinces, and sometimes 
whole kingdoms, were placed under an interdict. The inflic- 
tion of the former penalty was accompanied by every mark of 
abhorrence and ignominy. The unhappy man was to be 
shunned, even by his own family, as if he were infected with 
leprosy ; meats which had passed his table were to be thrown 
into the fire, a bier was placed at his door ; and if he died, he 
had no regular burial, and his carcass was supposed to be in- 
capable of corruption, as if the polluted remains refused to 
mingle again with the innocent elements whence they came. 
Still more terrible was the broader curse which was imposed 
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on a Whole district or an entire country. During an interdict, 
the churches were closed, the bells silent, the dead unburied, 
and no rites but those of baptism and extreme unction were 
performed. We can hardly conceive the terror which such 
an infliction brought to the hearts of an ignorant and super- 
stitious people. It has been well remarked, that from the 
moment these interdicts and excommunications were tried, 
the powers of earth might be said to exist only by sufferance. 
One is rather surprised at the instances of failure, than of suc- 
cess, in their employment against sovereigns, or the laity in 
general. 

It is not our object to foster the prejudice against the 
Romish Church by this enumeration of the means through 
which it amassed and preserved its power. On the contrary, 
as already observed, this Church, at the early period of which 
we are speaking, was the only Church ; and so far, the cause 
of Christianity, of any religion, of any moral influence, was 
identified with it, and depended on its success. We must be 
chary of reproaching it, then, lest our censure should fall on 
the only means by which, speaking humanly, the inestimable 
blessings of our religion could have been preserved to us 
against the darkness, violence, and anarchy of the Middle 
Ages. Without a special interposition of Providence, it was 
only a Church thus buttressed and fortified which could 
have rendered the simple robes and cowl of a monk a surer 
protection against violence than the triple coat of mail which 
shielded the belted knight, or than all the divinity which 
hedges a king. When the Church had no longer any occa- 
sion for such arms, when society had become somewhat en- 
lightened and reduced to order, the very magnitude of these 
ecclesiastical pretensions, and this ecclesiastical wealth, created 
a reaction, and the Reformation followed almost as a matter 
of course. 

But we have now to inquire why it was, that the Church, 
thus armed and strengthened, did not wholly prevail against 
the State, and establish a theocracy on the ruins alike of royal 
and baronial power, and of the liberties of the people ; — why 
it was, in fact, that the long contest of royal with ecclesiasti- 
cal power was favorable to the cause of civil freedom, and 
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tended indirectly to protect the rights of the commons, and 
give new energy to the constitution. We may observe, first, 
then, that the Church was a long time in obtaining that vast 
influence and that complete organization which we have de- 
scribed; and that it had, all the while, to struggle against 
many internal causes of corruption and weakness. The foun- 
dations of its greatness as a whole, or as one vast institution 
perfectly organized, under the absolute dominion of the Pope, 
were laid by Hildebrand, (Gregory VII.,) at the time of the 
Norman Conquest ; but his measures were not fully carried 
out, nor did all their fruits ripen, till a century and a half 
later, when Innocent III. was Pope, and John was the Eng- 
lish king. Then the papal power may be said to have culmi- 
nated ; and this also was the epoch of the Great Charter. 
At the former period, that is, at the close of the Saxon domi- 
nion in England, the rule of celibacy was not generally en- 
forced upon the priesthood. Even so late as Henry the First's 
time, it was acknowledged that the greater and better part of 
the clergy were married. But the rulers of the Church never 
ceased their efforts to restore this part of their discipline ; for 
it is by cutting off her members from the charities of domestic 
life, that she insures their affection to her cause, and renders 
them, like veteran soldiers, independent of every feeling but 
fidelity to their commander, and regard to the interests of 
their body. The hierarchy at last succeeded in preventing 
the marriages, though it was obliged to wink at many in- 
stances of the concubinage, of the priests. And good followed 
both from the relaxation, and the subsequent enforcement, of 
the rule. By the first, the earlier clergy of England were so 
much assimilated to the people among whom they lived, and 
contracted so many domestic ties and local attachments, that 
a long time was needed to drill and discipline them into the 
habit of passive obedience and exclusive devotion to the 
rulers of the Church. By the latter — the final establishment 
of the rule of celibacy — the country was preserved from the 
great curse of a religious caste — an hereditary priesthood. 
What the evils of caste are, in which the son necessarily 
adopts for life the profession of the father, we may see from 
the former state of Egypt and the present condition of India. 

VOL. LXXVI. NO. 158. 14 
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Society is divided by immovable and impassable planes of 
separation into horizontal strata, each having its peculiar 
privileges and disabilities, which can never be abandoned or 
relaxed. Thus, there is no movement or life in the whole na- 
tion, each one's position being determined irretrievably by the 
accident of his birth. If the priesthood had become a caste, 
(and this effect must have followed, had the priests been al- 
lowed to marry, for they would have educated their sons to 
follow their own profession,) then the Church would have 
remained immovable and stationary, as all societies and na- 
tions have remained among whom the institution of caste 
exists. But the Church, by enforcing the rule of celibacy, 
escaped this danger, and firmly maintained the principle of 
the equal admissibility of all persons, whatever might have 
been their origin, t'o all its offices and all its dignities. Every 
thing around it fell under the dominion of hereditary privilege ; 
it alone maintained the principle of equality, of free compe- 
tition. The Church alone was democratic ; for even the free 
towns soon fell into the hands of little oligarchies, their magis- 
trates being elected by a small number of freemen. 

Another cause of internal weakness in the Church, which 
obstructed its efforts to obtain universal dominion, was the 
corruption and dissoluteness of many of its members. The 
rule of celibacy subjected them to strong temptations, and too 
often introduced among them general dissoluteness and ne- 
glect of decency. By this relaxation of morals, the priesthood 
began to lose its hold upon the prejudices of mankind. Other 
sins, other breaches of discipline, soon followed ; the priest or 
monk, who had knowingly broken his vow on one important 
point, soon became hardened and desperate, and gave way to 
all wickedness. Simony, or the sale of benefices for money, 
drunkenness, theft, and all manner of evil and uncleanness, 
soon offered so glaring a contrast to their professions of 
sanctity, that the common people began to hate and despise 
them. This scandal became the leading cause of the Reform- 
ation. Luther could never have carried half the Christian 
world along with him, if he had confined himself to preaching 
against the doctrines of the Church. But he exposed, its prac- 
tical abuses, and thundered against the sins of the clergy ; 
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and the people said, amen. The earlier reformers, those who 
acted within the Church, instead of coming out from it, were 
those who most advanced its claims, its grandeur, and its 
power, and thereby made it most formidable to kings and to 
the state. Dunstan, Hildebrand, St. Bernard, St. Francis, 
Ignatius of Loyola, were men of austere piety, though per- 
haps of boundless ambition ; and if they could have wholly 
purified the Church, they would have placed its foot upon the 
neck of all earthly sovereigns. But the task was too great 
for them. 

One measure of intended reform proved a source of addi- 
tional corruption. There were two classes of the priesthood, 
— the secular clergy, as they were called, or the parish priests, 
who were presided over by the bishops, and the regular clergy, 
or the monks, who were congregated in monasteries, and go- 
verned by their abbots. These last did not originally belong 
to the clergy, but were laymen, who thought to obtain greater 
sanctity by retiring from the world, and devoting themselves 
to God's service. But they were soon authorized to preach 
and to administer the sacred rites ; and then the singularity of 
their dress and their lives, together with their higher preten- 
sions to purity and regularity, attracted to them the affection 
and reverence of the people. The mendicant friars, who were 
incapable, by their rules, of possessing estates, or acquiring 
wealth in any form, preached in the highways, administered 
the sacraments on portable altars, multitudes flocking to hear 
them, and deserting the parish churches. The inmates of the 
wealthy monasteries became popular by their kindness as 
landlords, by the magnificence with which they were sur- 
rounded, and the splendor of their religious rites, and by their 
munificence to the poor. The monks and friars were account- 
able for their conduct only to the officers of their own order, 
the heads of which resided uniformly at Rome; thus they 
formed the Pope's spiritual militia in all lands, and acted as 
checks upon the local priesthood. Thus, also, they naturally 
drew upon themselves the jealousy and hatred of the secular 
clergy ; and the dissensions of the two classes lessened the 
power of the Church. Besides, as all institutions originating 
in a fervor of fanaticism tend to rapid degeneracy, the disso- 
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lute and filthy habits of the vagabond friars, with the sumptu- 
ous fare and indolent life of the opulent monks, gradually 
weaned the people from them, and made them the objects of 
satire and invective. In the age immediately preceding the 
Reformation, Boccacio in Italy, and Chaucer in England, give 
us lively pictures of the general contempt into which they had 
fallen. Thus they prepared the way for the great change ; 
they did service to the cause of religious freedom, even by the 
enormity of their vices. 

William the Conqueror, to retain the friendship and alliance 
of the Pope, who had greatly aided him in his undertaking, 
made one important and injurious change in the constitution, 
which nearly established the independence of the clergy. He 
separated the ecclesiastical from the civil jurisdiction in the 
county courts, where the bishops had formerly sat as judges 
by the side of the earl or sheriff, and referred all Church 
matters to proper ecclesiastical tribunals, over which the 
bishops alone, or their delegates, presided. And here a new 
code, the Canon or Church law, was introduced, to the exclu- 
sion of. the venerable system of the Common Law, which 
reigned supreme in the affections of the people. The Canon 
Law, at first, was a rude and defective compilation and 
digest of the decrees of the general Councils, the edicts and 
decisions of the Popes, and the opinions of the Fathers. But 
it was methodized and perfected by learned ecclesiastics, 
who gradually wrought it into a complete system of juris- 
prudence, borrowing many of its features from the Civil Law. 
Then began a struggle between the two systems for the mas- 
tery, the clergy teaching the Civil and the Canon Law in 
the Universities, applying them in their courts, and aiming, 
by every means, to root out and displace the peculiar law of 
England. The foreign priests especially, who came over in 
shoals during the first century after the Conquest, and who 
were ignorant of the English constitution and the habits of 
the people, were eager to establish the new code. But their 
support only caused it to be opposed with more vigor by the 
nobility and the laity, who had already smarted under many 
Norman innovations. They forced King Stephen to publish 
a proclamation forbidding the study of the laws then newly 
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imported from Italy ; and at the parliament of Merton, when 
the prelates proposed to substitute a principle of the Canon 
for one of the Common Law, respecting the legitimation of 
natural children by the subsequent marriage of their parents, 
all the earls and barons rose, and with one voice made the 
famous declaration, that they would not change the laws of 
England. 

The dispute terminated in a practical compromise. The 
Common Law still ruled in the ordinary tribunals of the land ; 
but the clergy practised their favorite system in their own 
peculiar courts, and steadily proceeded to enlarge their juris- 
diction, and to draw as large a portion of legal business as 
possible into their own hands. Whatever cases involved any 
question respecting the rights or the doctrines of the Church, 
were to be adjudged in her own tribunals. Thus matrimony 
is an affair of the Church ; her system forbade the marriage 
of two parties related to each other by as slender a tie as the 
seventh degree of consanguinity ; and affinity, or connection 
by marriage, was made equivalent to relationship by blood. 
This rule, however, was afterwards mitigated, a Council in 
the thirteenth century permitting marriages beyond the fourth 
degree, or what we call third cousins. Of course, the Church 
had the dispensing power to remove these canonical impedi- 
ments. At any rate, all suits in which the marriage tie was 
involved, including divorce, were reserved for the ecclesiastical 
courts. Here, also, were conducted the administration of the 
estates of deceased persons intestate, and the probate of wills ; 
the pretence being, that, as all persons were bound to bequeathe 
a portion of their goods to pious uses, dying without a will 
was a sort of fraud upon the Church, which she punished by 
taking the administration of all the deceased person's effects 
into her own tribunals. And this is the practice in England 
up to the present day, — all matters relating to marriage, 
divorce, the administration of estates, and the probate of wills 
being treated in the ecclesiastical courts, and upon the com- 
bined principles of the Canon and the Civil Law. Even 
here, in America, though, as we have no ecclesiastical courts, 
such cases are referred to the ordinary Common Law tribu- 
nals, or to special Probate Courts, yet following, as we do, 
14* 
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the general run of British practice, many of the principles 
upon which their adjudication depends are borrowed from 
these foreign systems of jurisprudence. 

But these were not the only aggressions of the priesthood 
upon the ordinary administration of justice. Besides the 
institution of sanctuaries, or the exemption of certain places 
from the processes of law, so that the vilest criminal could 
not be dragged from them to punishment, exemption was 
claimed for every person in holy orders from trial and punish- 
ment by the ordinary tribunals for any crime, except high 
treason. The pretence was, that a clergyman, or clerk, could 
be punished only by the ecclesiastical tribunals; the fact 
generally was, that he was not punished at all. Monstrous 
as such an exemption must appear, this " benefit of clergy," 
as it was technically called, was practically carried out, in its 
whole length and breadth, for two or three centuries. A priest 
or monk might commit murder, highway robbery, or burglary, 
without suffering any legal penalty ; though for a layman, 
the offence was capital. In substance, also, as well as in 
form, this injurious and absurd distinction was preserved to a 
very late period ; only, the definition of a clerk was extended 
to every person who was able to read ; and the exemption 
from penalty was claimed after conviction, not before, as pre- 
viously. Thus, of two persons committing the same offence, 
the one who had not been taught to read was hanged, while 
the better instructed, and therefore more criminal, felon was 
simply burnt in the hand and discharged. At last, in the 
reign of George IV., even the form of benefit of clergy was 
utterly abolished. 

We must not stop to trace the encroachments of the clergy 
upon the secular tribunals in regard to civil as well as crimi- 
nal causes. It is enough to say, that at the beginning of the 
twelfth century, when the papal power was at its height, 
they seemed on the point of usurping exclusive jurisdiction 
over all persons and places. Spiritual causes and spiritual 
offences, it was admitted, belonged to them ; but this epithet 
was indefinite; and the ingenuity of the priesthood did not 
fail to find a spiritual element in every case where they 
sought for it All crime was also sin, and therefore must be 
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punished by the church. The widow and the fatherless, the 
stranger and the poor, the pilgrim and the leper, were the 
special objects of her fostering care, when it suited her inte- 
rests, and advanced her power, to give them aid. Perjury was 
an offence against God ; and so all breaches of contract, where 
an oath had been pledged, were to be drawn into the ecclesi- 
astical courts. 

Such a contest of clerical with lay jurisdiction, such a med- 
ley of laws and magistrates, could not fail to occasion great 
inconvenience, and produce frequent collisions. By pressing 
their claims so far, the clergy became odious to kings, lords, 
and commons ; and all united to oppose them. A triangular 
contest raged; and this always serves, by compromise and 
mutual concession, to moderate the claims and sustain the 
essential rights of all parties. Every sovereign was interested 
in vindicating the authority of the constitutions which had 
been formed by his ancestors, or by the people whom he 
governed. The people knew that the maintenance of their 
liberties depended on the support of the ancient laws and 
customs of the realm. Oppressive as was the rule of some 
of their monarchs, they knew that the pretensions of the 
Church were still more overwhelming, the power of the Pope 
still more despotic. The barons and the people generally 
united with the king in upholding the claims of the Common 
Law against the Canon and the Civil Law. At the same 
time, when Church and State were mutually weakened by a 
contest with each other, the barons and the people took ad- 
vantage of the crisis to push their own claims against both. 
It was when King John was exhausted and defeated in his 
long struggle against Pope Innocent III., in the course of 
which the whole kingdom had been laid under an interdict, 
that the nobility were able to wrest from him the memorable 
concession of the Great Charter. 

Henry II. was the first English king who resolutely set his 
face against the inordinate pretensions of the clergy ; and his 
opponent was the able and fearless archbishop of Canterbury, 
the famous Thomas a Becket. In the fierce contest between 
them, it is instructive to see the king announcing himself as 
the champion of the ancient customs of the realm against the 
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usurpations of the priesthood, and on this account, the nobility 
and the commons adhered to him so firmly that the loudest 
thunders of the Vatican, — even an interdict which was laid 
on two thirds of the kingdom, — passed over them with little 
effect. Henry called his barons together in a great council 
at Clarendon, and by their aid forced upon the reluctant 
bishops and other clergy the famous Constitutions of Claren- 
don, — the first signal step taken for maintaining the inde- 
pendence of temporal government. Sixteen articles were 
then affirmed, the principal of which deprived the clergy of 
their immunity from punishment by the secular power, gave 
the cognizance of all contracts, even where an oath had been 
introduced, to the king's courts, forbade appeals to Rome 
except by the king's consent, and declared that the revenues 
of all vacant offices in the church should belong to the king, 
and that no person should be elected to fill one of them 
except with his consent, and on condition of taking the oath 
of homage and fealty to the crown. After a long resistance, 
Becket was forced to give his assent to these provisions, but 
with certain mental reservations, of which he soon took 
advantage by escaping to France, where he mounted a pulpit, 
" and with bell, book, and candle, solemnly cursed all the 
maintainers of the customs, called in the realm of England 
the customs of their elders." The Pope also disallowed the 
Constitutions of Clarendon; but Henry and the English 
people stood by them so stoutly, that, but for the odium which 
soon fell upon the king from the murder of Thomas a Becket, 
they would have been established as fundamental principles 
of the government. To clear himself from this crime, how- 
ever, besides submitting to a mortifying penance, he was 
obliged to make the vague concession, that he would relin- 
quish all customs against the Church which had been intro- 
duced in his own time. This virtually left the question just 
where it was before ; for it remained to be determined whether 
the ancient usages of the realm were contrary to these preten- 
sions of the Church. If they were, the Constitutions of 
Clarendon were unnecessary ; if they were not, these Consti- 
tutions were invalid. So the dispute revived in King John's 
time. 



1853.] THE COMMON LAW AND THE CHURCH. 165 

The great question between the pope and the king was, 
which should have the appointment of the bishops and other 
ecclesiastical dignitaries. Nominally, they had always been 
elected by the inferior clergy, the priests and monks ; but in 
practice, the king had designated whom they were to appoint, 
and disputed elections, at least to the higher offices, had 
usually been referred to the arbitration of the Pope. By the 
feudal constitution, all bishops and abbots who held lands 
were military vassals of the crown, and as such, were bound 
to take the oath of fealty and homage. They could not 
obtain possession till they had received from the king invest- 
iture of their fiefs, after, taking these oaths. By way of 
visible symbol, as usual in feudal institutions, the sovereign 
was accustomed to put the ring and crosier into the hands 
of the newly consecrated bishop, who thus appeared to receive 
from him not only his temporal, but his spiritual, authority. 
The claims of the crown being thus fortified by custom and 
the acknowledged principles of feudal law, the Church could 
attack them only indirectly. But plausible arguments were 
not wanting. The ring and crosier, it was asserted by papal 
advocates, were the emblems of that power which no monarch 
could bestow ; and even if a less offensive symbol were adopt- 
ed, the dignity of the Church was lowered, and her purity 
contaminated, when her highest ministers were compelled to 
solicit the patronage and the approbation of laymen. 

Circumstances sometimes added plausibility to these argu- 
ments, or afforded means of enforcing them. In the time of 
John, the great question was, whether the King or the Pope 
should appoint the archbishop of Canterbury. But this ques- 
tion was hidden under a dispute which had existed for some 
time, whether that prelate was to be chosen by the monks of 
St. Augustin's abbey in the city of Canterbury, or by the 
suffragan bishops of the province. Now, as the bishops were 
very accessible to the influence of the crown, and the monks, 
according to the genius of their order, were devoted to Rome, 
on the resolution of this doubt the main question depended. 
Both parties were obstinate ; but as the king had lost the 
favor of his nobles and the people, on account of his rapacity 
and cruelty, he was not supported by them, and was obliged 



166 feeke's version of Aristophanes. [Jan. 

to yield. The Pope appointed Stephen Langton to the 
archbishopric ; and the first signal use which he made of his 
new dignity was to put himself at the head of the confederacy 
of the barons which extorted from the king the Great Charter. 
But the experiment could not be repeated so successfully for 
the Church. The English monarchy was never so weak as 
in the time of the imbecile John ; the papal power was never 
again so formidable as it had been under Innocent III. After 
this crisis, the bishops were generally nominated by the crown, 
though with so much opposition, that the controversy became 
one of the leading causes of the success of the Reformation. 
The general result is well summed up by Sir James Mack- 
intosh. " Among the best consequences of these controver- 
sies," he says, " perhaps the most certain is, that they taught 
the possibility of maintaining the civil rights of various classes 
without an unceasing appeal to arms, and with some mix- 
ture of an appeal to law and reason. The principles to which 
popes and kings paid an apparent deference in their fiercest 
debates were applied to the political privileges of the laity, 
and contributed mainly to the success of that renowned 
struggle known by the name of the Barons' Wars. To these 
generous principles it is owing, that the reign of John, though 
he was the most contemptible of princes, is perhaps the most 
memorable portion of the ancient history of England." 



Art. VI. — Aristophanes: a Metrical Version of the Achar- 
nians, the Knights, and the Birds, in the last of which, a 
Vein of Peculiar Humor and Character is for the first time 
detected and developed. [By John Hookham Frere.] Lon- 
don : William Pickering. 1840. 

John Hookham Frere belonged to the brilliant circle of 
which Canning was the centre. Associated with this great 
statesman in early life, he shared in all the literary under- 



